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CERTIFICATION OF DISABILITY 


Provisions of Policy 


A policy issued to plaintiff by the defendant insur- 
ance company provided that she was to receive weekly 
disability payments for disability resulting from illness 
or accident. It further provided that the insured would 
not be entitled to any benefits unless a certificate on the 
company’s form be furnished by a “regular licensed and 
practicing physician who is satisfactory to the com- 
pany.” Like certificates were to be furnished at the 
beginning of each week during disability. 


Physician Objected To 


Plaintiff became disabled and her disability continued 
for six weeks. The first certificate which was accepted 
‘ by the company was furnished through plaintiff’s 
physician, but plaintiff was then told that no additional 
certificates by this doctor would be accepted. No 
reasons for this objection were stated. It was stipu- 
lated that plaintiff’s doctor, a negro, was a duly licensed 
and practicing physician, thus establishing, prima 
facie, that he had not been guilty of unprofessional or 
dishonorable conduct in his professional capacity. No 
attempt to rebut this prima facie showing was made 
by the insurance company. 


Please Route to: 


Objection Found Arbitrary 


In the case of Murphy v. National Life & Acci- 
dent Insurance Company, reported herein at § 501,241, 
the Tennessee Supreme Court reversed a judgment 
entered by the trial court in favor of the defendant in- 
surance company and ordered a new trial. Although 
the policy requirement that the physician be satis- 
factory to the company is valid, it does not follow that 
the company may act arbitrarily in determining its 
satisfaction or dissatisfaction with a physician. The 
reasons for the objection were peculiarly within the 
knowledge of the company and in the absence of a 
statement of those reasons it is deemed that the ob- 
jection was arbitrary. 


Printed in U.S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year, $10; with full text reports and bound volumes, 
$25 per year for each selective unit, except Automobile which is $35 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the 
post office at Chicago, Illinois, under the Act of March 3. 1879. Copyright 1940 by 
Commerce Clearing House, Inc. All rights reserved. 





THE INSURANCE LAW JOURNAL 


May 23, 1949 


RE EEN ARN RO TTT TETRNR EN SORE mem HONEST SRN ARIE ME OTIS AR ter Nm 


% CASE OF GENERAL INTEREST *% 


Compensation of Attorney in Fact.—Attorney in fact held en- 
titled to compensation on policies delivered although such 
policies were cancelled within fifteen days thereafter and 
although the insured had procured other insurance at the 
time they were issued. (General Service Corp. v. Allhoff 
Brothers, Inc., St. Louis Ct. of App., Mo.) . . .f 300,325, 702,732. 


% NEGLIGENCE »% 
(Other than Automobile) 


Elevator Operator.—An elevator operator is under a duty to use 
for the safety of passengers, the care which the ordinary 
prudent man would use under the same or similar circum- 


stances. (Potemkin v. Leach, R. I. Supreme Ct.). . .] 401,382. 


Coal Hole Cover.—Plaintiff, while walking on the sidewalk, 
stepped on an iron coal hole cover which tilted downward, 
and plaintiff went down, striking the edge of the cover and 
being thereby injured. Error was predicated by plaintiff on 
conflict in the instructions as to the duty of the owner and 
tenant to lock the cover. Plaintiff was not in a position to 
complain, as there was no duty to keep the cover locked. 
(Bond v. Weiner et al., Mo. Supreme Ct.).. .] 401,369. 


Sale of Cartridge to Minor.—Plaintiffs, parents and minor son, 
instituted an action against defendant, whose employee sold 
to a boy under sixteen years of age, in violation of statute, 
the cartridge which inflicted serious injury upon the minor 
plaintiff. Violation of the statute was negligence per se, 
and rendered defendent liable for the injuries which were 
sustained as the natural and probable result of the sale of 
the cartridges. (Mautino et al. v. Piercedale Supply Co., Pa. 
Supreme Ct.). . .§ 401,360. 


Governmental Agency.—In an action to recover for personal 
injuries sustained as a result of a defective building owned 
by defendant, defendant demurred to the complaint on the 
ground that it was an agency of the United States govern- 
ment and not liable in tort. This was without merit, as 
the Act of Congress creating defendant did not prevent the 
bringing of tort actions. (H. O. L. C. v. Brazzeal, Ga. Ct. 
App.).. .§ 401,378. 


Wrongful Death.—Plaintiff brought an action to recover for 
the wrongful death of decedent, who was lying on the 
tracks of defendant railway, and was run over and killed 
by a train. The doctrine of last clear chance did not apply, 
since the evidence showed that defendant's engineer did 
not discover the decedent’s exposure to danger in time to 
prevent the accident. (Kurn et al., Trustees, St. Louis-San 
Francisco Ry. Co. v. McCoy, Okla. Supreme Ct.). . .§ 401,372. 


Last Clear Chance.—Plaintiff, a street car motorman, brought 
an action to recover damages for injuries sustained when 
he was struck by defendant’s train, while operating a street 
car at a public crossing. If the engineer could have stopped 
after he saw or should have seen plaintiff’s street car on 
the track in apparently inextricable danger, he should have 
done so. This was a question for the jury under the doc- 
trine of last clear chance. (Eubank v. Kansas City Terminal 
Ry. Co., Mo. Supreme Ct.). . .§ 401,368. 


Res Ipsa Loquitur.—Plaintiff was injured on the platform of 
a railroad station, when he was struck by the open door of 
a refrigerator car on one of defendant’s passing trains. All 
the facts necessary to the application of the doctrine of 
res ipsa loquitur were present and the doctrine was properly 
invoked by plaintiff. (Turner v. Mo.-Kan.-Tex. R. R. Co., 
Mo. Supreme Ct.).. . J 401,367. 


Burden of Proof.—Plaintiff brought an action to recover dam- 
ages for the death of her husband, who was killed by de- 
fendant’s train, when he fell on the railroad track in attempt- 
ing to stop a dog fight. The burden of proof was on plain- 
tiff and the evidence was insufficient to establish that plaintiff’s 
decedent was lying helpless on the tracks long enough for 
defendant’s engineer to have seen him and to have stopped 
the train. (Ginocchietti v. Lehigh Valley R. R. Co., Pa. Su- 
preme Ct.)...¥ 401,359. 


Passenger Injured.—Plaintiff, in attempting to alight from 4 


railroad passenger coach, missed her footing and fell into 
a space between the car and the curved platform. The 
mere proof of such facts did not charge the railroad with 
negligence. (Hansbury v. Hudson & Manhattan Ry. Co., N. J. 
Supreme Ct.).. . 401,383. 


Contributory Negligence.—Plaintiff brought an action to re- 


cover damages for personal injuries sustained as a result 
of a fall on a dimly lighted step while in the photographic 
studio of defendants. In view of plaintiff's poor eyesight 
it could not be said that she was guilty of contributory 
negligence, as a matter of law, in failing to recollect the 
stepdown which she had previously passed over. (Boyd y, 
Gardner, Ga. Ct. of App.).. . 401,377. 


Malpractice.—In an action to recover for malpractice, de- 


fendant’s motion for a directed verdict was properly denied, 
as the evidence fairly and reasonably tended to support the 
claim that defendant failed to exercise the requisite degree 
of care and skill in informing himself as to plaintiff’s condi- 
tion. (Arnold Domina v. Pratt, Clyde Domina v. Pratt, Vt. 
Supreme Ct.)... 401,375, 401,376. 


Defective Porch.—Plaintiff sustained injuries when he fell as 


a result of stepping into a hole on the front porch of prem- 
ises owned by defendant. The evidence showed that de- 
fendant’s agent visited the premises and promised to repair 
the porch. Defendant was liable to plaintiff, who was a 
lawful occupant of the premises, for the injuries he received 
as a result of the vices and defects complained of in the 
building. (Coulton v. Caruso, La. Ct. App.)... 401,381. 


Fall on Stairs.—Plaintiff fell down the stairs leading from the 


first to the second floor of defendant’s building when he 
mistook a step for a platform or landing. Plaintiff was 
barred from recovery, as a short time before he had ascended 
the stairs and he should have known the condition and, 
exercising due care, have observed where he was stepping. 
(Mammana v. Easton National Bank, Pa. Supreme Ct.) 

7 401,358. 


Bowling Alleys.—Plaintiff tripped and fell while bowling on 


alleys owned by defendant. By special verdict the jury 
found that permitting a cuspidor with water in it to stand 
upon the runway was the natural and probable cause of 
the accident. It was error for the trial court to instruct the 
jury on the theory that cuspidors are not generally in use 
under the same or similar circumstances by bowling alley 
proprietors. (Reiher v. Mandernack, Wis. Supreme Ct.) 

7 401,361. 


Absence of Hand Rail.—Plaintiff brought an action to recover 


damages for injuries sustained as the alleged result of an 
unsafe condition of a stairway on defendant's premises. 
The evidence showed that at the time of his fall plaintiff 
was near the center of the stairs and if there had been a 
center hand rail it would have prevented his fall. This 
evidence was sufficient to support the jury’s finding that 
the absence of a center hand rail rendered the stairway 
unsafe for persons walking up in the usual and customary 
manner. (Burling v. Schroeder Hotel Co., Wis. Supreme Ct.) 
.. 401,362. 


Landlord and Tenant.—Where dilapidated premises are leased 


in a ruinous condition, known to the landlord, and such 
condition causes the use of public thoroughfares to become 
unsafe and insecure, and the landlord knows of the condi- 
tions and suffers them to continue, both the landlord and 
tenant are tort feasors, and may be sued jointly or severally. 
(Wellons, Admr. v. Sherrin et al., N. C. Supreme Ct.) 

7 401,365. 


Fall on Floor.—Plaintiff brought an action to recover damages 


for injuries alleged to have been sustained by plaintiff by 
falling on the floor of defendant's bath house. On appeal 
the complaint was dismissed, as the evidence did not justify 
the conclusion that a reasonably prudent person would or 
should anticipate that one in the exercise of ordinary care 
using the floor would be exposed to danger. (Conroy ¥. 
Saratoga Springs Authority, N. Y. Supreme Ct., App. Div.) 
.§ 401,366. 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 73 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


1 EE A REST OPE AE Rt TS 


Building Under Construction.—Plaintiff brought an action for 
personal injuries sustained when he fell through the roof 
of a building being erected for defendant owner. The owner 
and general contractor were not liable for negligently main- 
taining the roof, as an invitee to an incompleted building 
in process of construction is invited to use such building in 
its then condition. (Kolburn v. P. J. Walker Co. et al., Cal. 
Dist. Ct. App.). . . 401,370. 


Instructions.—Plaintiff brought an action for personal injuries 
caused by falling from a set of steps on defendant’s prem- 
ises. On appeal the instructions were held not to be erro- 
neous when considered as a whole. (Kessler v. The Cudahy 
Packing Co. et al., Cal. Dist. Ct. App.).. . 401,371. 


Notice of Condition—In an action to recover damages for 
injuries sustained as the result of a loose board in a dock 
in defendant city, the trial judge properly directed a verdict 
for defendant, as the evidence failed to show that the city 
actually knew of the existence of the loose board. (Hayes v. 
Oklahoma City, Okla. Supreme Ct.).. . 401,373. 


Diminution in Rental Value.—Plaintiff brought an action to 
recover damages for alleged pollution of a water well, arising 
from the negligence of defendant oil company in failing to 
properly plug a nearby oil well, from which crude oil escaped 
causing the pollution claimed. The diminution in rental 
value of the property was held to be the proper measure 
of damages for temporary injury to the property. (Sheridan 
Oil Co. v. Wall, Okla. Supreme Ct.). . .[ 401,374. 


Separate Damages.—In an action to recover damages for in- 
juries sustained as the result of the use of an insecticide 
manufactured by defendant, the jury might have inferred 
from the instructions that they would be permitted to find 
separate damages as to the issue of negligence and warranty, 
and add them together in answer to the issue of damages. 
This was error, as plaintiff was seeking recovery for one 
damage sustained as a consequence of her injury, she was 
entitled to no more. (Simpson v. The American Oil Co. et al., 
N. C. Supreme Ct.).. .f 401,364. 


Product Liability —Plaintiff brought an action to recover for 
personal injuries sustained as a result of drinking buttermilk 
manufactured and prepared by defendant that contained 
broken glass. Judgment for plaintiff was affirmed, as plain- 
tiff had a right to rely on the implied warranty of defendant 
that the product was in good condition, free from dangerous 
and harmful foreign substances, and wholesome and fit for 
use. (Carter v. St. Louis Dairy Co., St. Louis Ct. of App., 
Mo.)...§ 401,363. 


Deleterious Food.—Plaintiff alleged that she was poisoned as 
a result of food eaten in defendant’s restaurant. Judgment 
dismissing the suit affirmed, as plaintiff failed to prove with 
reasonable certainty that the food eaten was deleterious and 
that the illness was caused thereby. (Palmer v. Rosedale 
Catering Co., La. Ct. App.)... 401,380. 


Junk Yard.—Plaintiff, a boy of eight years, sued for injuries 
sustained while playing in defendant’s junk yard. It was 
error for the court to direct a verdict for defendant, as the 
jury should have been permitted to decide whether attrac- 
tion, danger not apparent to children, and likelihood of 
visits of children were present in the case. (Eastburn v. 


Levin, U. S. Ct. App., D. of C.)...1 401,379. 


* LIFE * 


Insurance Trust.—Creditors’ bill to set aside insurance trust 
created at a time when the insured was insolvent dismissed 
for want of equity. Life policies do not become a part of 
the insured’s estate and subject to the claims of creditors 
unless made payable to the insured or his executors or 
administrators. (Farnum et al. v. American National Bank 
and Trust Co. of Chicago et al., Ill. App. Ct.). . .§ 501,238. 


Member of Mutual Benefit Alliance—A member of a mutual 
benefit alliance who had paid his current dues on the day 
when he was “laid off’ by the company whose employees 
maintained the alliance was held to be a member in good 
standing during the current month and his death during 
that month entitled the beneficiary under his policy to the 
benefits provided for therein. (Gulf States Steel Co. 
Y. M. C. A. Mutual Benefit Alliance v. Almaroad, Ala. Su- 
preme Ct.).. . 501,235. 


Proceeds from Insurance Policy — Interpleader.—lIllinois in- 
surer held to be within its rights in filing bill in interpleader 
asking court to determine to which of contestants, citizens 
of Arkansas, proceeds of policy should be paid; court’s 
allowance of attorney’s fees from fund deposited for dis- 
tribution was also held proper. (Hunter v. Federal Life Ins. 
Co. et al., U. S.C. C. A, 8th C.)...9.501,229. 


Concealment of Facts.—Failure of applicant to disclose to in- 
surer fact that he had developed heart trouble subsequent 
to the time when his application was made, but prior to the 
delivery of his policies was held to amount to a fraudulent 
concealment of material facts entitling the insurance com- 
pany to void the policies. (The Travelers Insurance Co. v. 
Wilkins et al., U. S. Dist. Ct., S. D. Fla.).. .§ 501,236. 


Death Resulting from Accidental Injury.—Where the insured 
injured his ankle accidentally and disorders resulted causing 
his death, the court held that the beneficiary under his life 
policy was entitled to the double indemnity benefit provided 
for in case of accidental death. The accident occurred in 
St. Louis, Missouri. (Guardian Life Ins. Co. of America v. 
Kissner et al., U. S. C. C. A., 8th C.)...9 501,232. 


Presumption of Accidental Death—Where an insured was 
found dead on the floor of his garage with a bullet wound 
through his chest, there being no evidence to show that 
he was despondent or that he had contemplated suicide, 
the court raises a presumption that death was accidental 
and holds that the burden of proof of suicide was upon the 
insurer. (Tully v. Prudential Ins. Co. of America, Wis. Su- 
preme Ct.)...{ 501,227. 


Right to Change Beneficiary.—In an action by the surviving 
children of the deceased insured, the court held that there 
were no limitations on the right of the insured to designate 
as beneficiary under his fraternal life policy anyone whom 
he saw fit to designate. (Mathews v. Stroud et al., Ala. 
Supreme Ct.).. . 501,234. 


Physical Injury Caused by Unwarranted Words.—Where the 
defendant insurer’s agent used harsh and unlawful words 
while talking to plaintiff whom he knew to be ill, the court 
held that plaintiff could recover for physical injuries result- 
ing from such misconduct provided the jury were properly 
instructed as to the elements necessary to such recovery. 
(The National Life and Accident Ins. Co. et al. v. Anderson, 
Okla. Supreme Ct.).. . 501,230. 


Limited Pay Provision.—Provision stamped on face of life cer- 
tificate providing that the insured should cease payments 
after twenty years held to be ultra vires and void so that 
suspension of member for non-payment of assessments was 
proper. (McDaniel et al. v. Sovereign Camp of the Woodmen 
of the World, Mo. Supreme Ct.).. . J 501,224. 


Suicidal Intent.—In an action to recover under a policy which 
provided that there should be no liability in the event of 
suicide within two years after the issuance of the policy, 
the court held it was error to tell the jury that if they were 
uncertain as to whether or not the insured committed 
suicide, they must find for plaintiff. (Rasner v. Prudential 
Insurance Co. of America, Pa. Superior Ct.)...] 501,240. 


Limitation of Insured’s Liability—-Where an insured died 
within twelve months from the issuance of the policy from 
a disease specified within the limitation clause of the policy, 
the court held that the limitation clause was applicable, it 
not being necessary to show that the disease was one from 
which the insured suffered at the time the policy was issued. 
(Moore et al. v. Southern Life & Health Insurance Co., La. 
Ct. of App.).. . 501,223. 


Paragraph ({|) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Agent’s Knowledge Binding on Company.—Where the agent 
who solicited the insurance knew, prior to the time when the 
policy became effective, that the insured was not in good 
health and that a certain doctor had pronounced the insured 
“uninsurable,” the insurance company was not allowed to 
void the policy subsequent to the insured’s death on the 
grounds that false statements had been made in the applica- 
tion. This action was instituted in an Oregon state court. 
(The State Mutual Life Assurance Co. of Worcester, Mass. 
v. Schultz et al., U. S.C. C. A., 9th C.).. .9 501,242. 


Venue of Suit.—Plaintiff’s action against a mutual assessment 
company held to have been properly instituted in the county 
where plaintiff, the beneficiary under policies assumed by 
defendant, resided. (National Aid Life v. Self et vir., Tex. 
Ct. of Civ. App.)...9 501,239. 


Proof of Disability Condition Precedent to Liability —Furnish- 
ing of proof of disabilitv by the insured prior to his sixtieth 
birthday was held to be a condition precedent to the insur- 
ance company’s liability for disability payments under the 
terms of its policy. This case was instituted in the District 
Court for Missouri. (The Lincoln National Life Ins. Co. v. 
Gao, U. S. C. ©. A. Bh C.)..... FR gos. 


Due Proof of Disability—Where evidence was sufficient to 
submit question of total and permanent disability to jury, 
but failed to show that due proof of disability had been 
furnished the company, the insured was held to be entitled 
to recover a premium paid during her period of disability, 
but not to recover the benefit payments provided. (Brown 
v. The Mutual Life Ins. Co. of N. Y., St. Louis Ct. of App., 
Mo.).. .¥ 501,225. 


Proof of Disability—Prior Litigation —Former judgment allow- 
ing plaintiff to recover disability benefits for certain period 
held to furnish prima facie evidence of continued disability 
in action for benefits for later period; burden of proving 
that disability has ceased is upon the defendant insurance 
company. (Rein v. The Travelers Insurance Co., N. J. Ct. 
of Err. and App.).. .§ 501,231. 


Prior Action as Proof of Disability—Former action to recover 
disability benefits provided under group insurance policy 
held to constitute proof of disability to the insurance com- 
pany, no former proof having been made, and not to be 
res judicata of subsequent action to recover such benefits. 
(Adams v. Metropolitan Life Ins. Co., St. Louis Ct. of App., 
Mo.).. .{ 501,226. 


Insured Unable to Work.—Where the evidence established 
that the insured was unable to follow any occupation for 
profit, although he was able to do small, petty jobs, the 
court held that he was entitled to disability benefits pro- 
vided for in the policies issued by defendant. (Hill v. New 
York Life Ins. Co., Calif. Dist. Ct. of App.)... 501,237. 

Disability Benefits Discontinued.—Insurer held justified in dis- 
continuing disability benefit payments where it appeared 
from the evidence that the injury sustained by the insured 
did not cause any disability from which he might claim to 
be suffering, but that his condition was due to his mental 
condition and his reliance on the security which his insur- 
ance afforded him. (Eller v. Paul Revere Life Ins. Co., lowa 
Supreme Ct.).. .¥ 501,228. 


*% AUTOMOBILE »% 


Subrogation Agreement Violated—Where an agreement en- 
tered into between the insurer and the insured subrogated the 
insurer to all the claims which the insured had against a 
third party tortfeasor, the court held that a release executed 
by the insured in favor of the tortfeasor constituted a 
violation of the subrogation agreement for which the insured 
was liable. (The Home Insurance Company of New York v. 
Smith, St. Louis Ct. of App., Mo.)... 702,736. 


Omnibus Clause of Policy.—Insurer was held liable under the 
omnibus clause for injuries sustained by plaintiff on the 
ground that the driver of the car, having obtained the initial 
permission of the named assured, was thereafter covered 
by the policy, no matter to what use the car was being put 
at the time of the accident. (Farnet v. De Cuers et al., La. 
Ct. of App.) . . .§ 702,734. 


Insured Car Loaned.—Where the borrower of an insured car 
failed to report an accident to the owner, the court refused 
to hold the insurer liable on the ground that a condition 
in the policy requiring the giving of written notice to the 
company as soon as practicable after the occurrence of an 
accident had not been complied with. (Unverzagt v. In- 
demnity Insurance Company of North America, Pa. Supreme 
Ct.).. .§ 702,777. 


Term Insurance.—On appeal from a judgment entered against 
him by the District Court of Missouri, plaintiff contended 
that inasmuch as he had made a number of premium pay- 
ments on a policy of term insurance a few days late, and 
the policy having been suspended for those days, he was 
entitled to have the insurance extended for a period equal 
to those days; the court held this contention to be without 
merit for the reason that the policy in question specifically 
provided for a definite term and for definite dates on which 
the premiums were payable. (De Walt v. State Farm Mutual 
Automobile Insurance Company of Bloomington, Illinois, U. S. 


C. C. A., 8th C.).. .] 702,765. 


Truck Parked on Paved Portion of Highway.—Where plaintiff 
alleged that, by reason of defendant’s parking his truck on 
the paved portion of the highway without light indication 
or warnings, the automobile in which he was riding drove 
into the rear of the parked vehicle, it was held error to 
instruct the jury to find for plaintiff if it was found that 
the truck could have been removed from the paved portion 
of the highway. (State of Missouri ex rel. Anderson v. 
Hostetter et al., Mo. Supreme Ct.)...{ 702,751. 


Collision with Wrecker Parked Diagonally Across Road.— 
Judgment in favor of the driver of the automobile which 
collided with a wrecker, parked diagonally across the high- 
way with its headlights turned away from his approaching 
car, was affirmed, the court holding that said driver was not 
guilty of contributory negligence as a matter of law in 
failing to drive so as to be able to stop within the range 
of his headlights and that the matter was properly sub- 
mitted to the jury. (Baldwin v. Mittry et al., Idaho Supreme 
Ct.).. .§ 702,761. 


Ownership of Vehicle-—Where the evidence showed that a 
check in payment of a car was not to pass until the car 
had passed the state inspection test, the court held that 
the used car dealer was still the owner at the time of injury 
to plaintiff and held him liable for plaintiff’s injuries. (Lock- 
wood v. Helfant et al., Conn. Supreme Ct. of Err.)... 
| 702,764. 


Respondeat Superior.—In a collision between plaintiff’s auto- 
mobile and a truck, driven by appellant’s employee, who 
was returning from a trip to pick up his father, appellant 
was not held responsible for plaintiff’s injuries, there being 
insufficient evidence to cause the application of the doctrine 
of respondeat superior. (Sowers v. Howard et al., Mo. Su- 
preme Ct.)...{ 702,737. 


Agent’s Authority—Where agents employed by plaintiff in- 
surer made repeated statements to the auditors of a liquidat- 
ing corporation to the effect that no money was owed to 
their principal, the court held that plaintiff was estopped 
against coming in later and presenting a claim against the 
assets of the corporation for the reason that it had held out 
the agents as having authority to represent plaintiff. (Con- 
tinental Casualty Company v. Monvoison et al., La. Ct. of 
App.).. .§ 702,747. 


Invitee of Agent.—Where plaintiff was invited by defendant's 
agent to take a particular trip connected with defendant’s 
business, the court held that defendant could not be held 
responsible for injuries sustained by plaintiff as the result 
of the lack of due care on the part of the agent, when the 
injury occurred in the course of a journey entirely different 
from that to which the invitation related and undertaken 
with the knowledge and consent of the invitee. (Shrimplin 
v. Simmons Auto Company, Inc., W. Va. Supreme Ct. of 
App.).. .§/ 702,775. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Guest Injured.—Where the trial judge instructed the jury to 
return a verdict for defendant on the ground that the evi- 
dence was not sufficient to sustain a finding that the injury 
to plaintiff was caused by the driver’s reckless disregard of 
others within the meaning of the guest statute, and secondly, 
that it would not sustain a finding that the relationship of 
principal and agent existed between defendant and the operator 
of the car, the court on appeal reversed the judgment hold- 
ing that these questions should have been submitted to the 
jury under proper instructions from the court. (Kettner v. 
Jay, Ind. App. Ct.).. . 702,748. 


Intoxication of Guest and Host.—Where plaintiff contended 
that her decedent was so drunk at the time of an accident 
resulting in his death that he could not appreciate the 
hazard incident to driving with defendant who was also 
drunk, and therefore could not be said to have assumed 
the risk, the court affirmed a judgment dismissing her com- 
plaint on the ground that the intoxication of the guest does 
not exempt him from the responsibility of self-protection. 
(Schubring, Adm’x wv. Weggen, Wis. Supreme Ct.) 

{ 702,768. 


Duty of Automobile Guest to Keep a Lookout.—Where plain- 
tiff’s wife was injured when the automobile in which she 
was riding as a guest collided with a backing switch engine 
at a railroad crossing, it was held error to hold her con- 
tributorily negligent as a matter of law in failing to keep a 
lookout. Except in exceptional situations, a guest may or- 
dinarily rely on the driver to keep watch. (Edmiston v. 
Texas and New Orleans Railroad Company, Tex. Supreme 


Ct.). . .] 702,770. 


Defective Condition of Filled-in Excavation.—After verdicts 
for plaintiffs who were injured when their car sank into a 
filled-in excavation, throwing them forward in the car, new 
trials were ordered, the court holding that there was insuf- 
ficient evidence showing that defendant excavators knew or 
should have known of the defective condition of the excava- 
tion requiring warning to persons using the highway. (Wil- 
liam L. Jones v. Famiglietti et al., d. b. a. V. N. Famialietti 
Co.; Ella V. Jones v. Same, R. I. Supreme Ct.).. . 702,774. 


Driving onto Road from Private Driveway.—Where plaintiff's 
automobile was struck by defendant’s car as it came out 
of his driveway, it was held error to direct a verdict for 
defendant, there being conflicting evidence presented which 
should have been resolved by the jury. (Harding v. Pierce, 
R. I. Supreme Ct.).. .§ 702,773. 


Driver Blinded by Lights.——Where plaintiff, blinded by the 
lights of an approaching truck, collided with said truck 
while it was on its own side of the road, he was denied 
recovery for his personal injuries and property damage, the 
court holding the evidence insufficient to support a finding 
that the truck driver was negligent in failing to dim his 
lights and that plaintiff was contributorily negligent in 


failing to stop when blinded by lights. 


(The Refugio Re- 
finery v. Speed, Tex. Ct. of Civ. App.) 


] 702,759. 


Bus Passenger Injured.—Where testimony offered by plaintiff 
who was injured while riding as a passenger on defendant’s 
bus was in sharp conflict with that offered by defendant’s 
witnesses as to the speed at which the bus was being oper- 
ated and as to the side of the road on which it was traveling, 
the court affirmed a judgment entered in favor of plaintiff 
for the reason that her testimony was in harmony with the 
physical facts surrounding the accident. (Teche Lines, Inc. 


v. Boyette, U. S. C. C. A., 5th C.).. . 702,745. 


Collision between Automobile and Tractor and Trailer.—Plain- 
tiff recovered for personal injuries sustained when, as he 
was driving up hill, a tractor and trailer, driven from the 
opposite direction and down hill, swung onto his lane and 
struck the front of his automobile. (Oesterle v. Kroger 
Grocery & Baking Company et al., Mo. Supreme Ct.) 

1 702,752. 


Head-on Collision—Judgments against defendants for the 
death and personal injuries of two persons, respectively, 
sustained when the automobile in which they were riding 
collided head-on with defendants’ truck were reversed be- 
cause the court failed to define the “ordinary care” required 
of the driver of the automobile. (Jones et al. v. Sharp’s 
Administration; Jones et al. v. Vance, Ky. Ct. of App.) 

q 702,757, 702,758. 


Damages Recoverable in Wrongful Death Action.—In a suit 
arising out of the death of an automobile driver, it was held 
error to instruct that his wife could recover an amount to 
equal that necessary to support her for a period of 34% 
years in the manner which she would expect from her hus- 
band had he lived and, also, that his children were entitled 
to recover for loss of love, care, and fatherly advice. (Hem- 
sell et al. v. Summers et al., Tex. Ct. of Civ. App.) 

{ 702,762. 


Damages for Minor’s Death—Where plaintiff had recovered a 
judgment of $3,280.00 for the death of her minor son, the 
court on appeal held such amount to be excessive inasmuch 
as plaintiff had relinquished the care and control of her son 
during his minority to another, and inasmuch as she intro- 
duced practically no evidence to show that she might rea- 
sonably expect the child to contribute to her support had 
he reached his majority. (Zeller v. Reid, Cal. Dist. Ct. of 
App.) . . . 702,767. 


Extent of Damages for Pedestrian’s Injuries.—Although plain- 
tiff was seriously injured and suffered much pain as a result 
of defendant’s striking her with his automobile as she was 
crossing a street, her only permanent injury was to her left 
leg and the court, being of the opinion that an $18,000.00 
verdict was excessive, ordered a remittitur of $5,000.00. 
(Pitcher v. Schoch, Mo. Supreme Ct.). . .f 702,740. 


Wrongful Death of Minor.—Where the only evidence connect- 
ing defendant with the wrongful death of plaintiff’s minor 
son who was killed when struck by a truck was the fact 
that, prior to the accident, the truck had been registered in 
defendant’s name, it was held that plaintiff had failed to 
prove facts essential to establish her right to maintain suit 
in the county in which it was instituted. (Longhorn Drilling 


Corporation v. Padilla, Tex. Ct. of Civ. App.)...{ 702,763. 


Child Injured—Where plaintiff was injured, while crossing 
in the middle of a block, as the result of being struck by 
defendant’s car, the court held that there was no evidence 
to support the jury’s findings that defendant was negligent 
in failing to keep a proper lookout and in not stopping her 
car before striking plaintiff; for this reason the action of 
the trial court setting aside the jury’s answers in these 
respects and dismissing plaintiff's complaint was affirmed. 
(Hanson v. Weber, Wis. Supreme Ct.).. . 702,766. 


License Plates Loaned.—Where plaintiffs sought to recover 
damages for the death of their minor son who was killed 
when one of the defendants drove his car onto the curb 
where the child was sitting, the court refused to hold de- 
fendant Motor Company liable for the reason that plaintiffs 
had failed to prove the allegations in their complaint charg- 
ing the Motor Company with loaning dealer’s license plates 
to a driver known to them to be incompetent. (Toole v. 


Morris-lV ebb Motor Co., Inc., La. Ct. of App.)...§ 702,733. 


Child Struck by Automobile.—Where plaintiff sustained injury 
as the result of being struck by defendant’s automobile as 
she was in the act of crossing a street after having alighted 
from a bus, a judgment entered for defendant was affirmed 
for the reason that the evidence failed to establish that 
defendant was guilty of any negligence. (Abrahams v. Rice, 
Mass. Supreme Jud. Ct.).. .§ 702,746. 


Child Walking on Berm of Highway.—Where plaintiff, a minor 
child, was injured while walking along the berm of a high- 
way as the result of being struck by defendant’s automobile, 
the court held that the evidence introduced by him, although 
in sharp and irreconcilable conflict with that introduced by 
defendant, was sufficient to sustain the jury’s finding in his 
favor. (Goins v. Slusher, Ky. Ct. of App.)...§ 702,743. 


Paragraph (|) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Wrongful Death of Pedestrian. — Where plaintiff's decedent 
stepped behind a parked truck into the path of defendants’ 
approaching car, defendants were not held liable for his 
death, the court holding him guilty of contributory negli- 
gence as a matter of law. (Slater, Adm’r v. Shirkey et al., 
W. Va. Supreme Ct.).. .§ 702,760. 


Crossing in Middle of Street.— Where plaintiff was injured 
while crossing in the middle of the street, the court affirmed 
a judgment entered in his favor on the ground that the 
questions of due care and contributory negligence were 
questions of fact for the determination of the court, in the 
absence of a jury; it was further held that the judgment 
would not be reversed where the probative facts found 
were susceptible of a construction which would support the 
judgment. (Quinn wv. Rosenfeld, Calif. Supreme Ct.) 
¥ 702,741. 


Contributory Negligence as Matter of Law.—Where plaintiff's 
decedent walked out on the road with his head down, and 
did not see defendant's car until it was upon him, the court 
affirmed a judgment n. o. v. entered for defendant on the 
ground that deceased’s conduct rendered him guilty of con- 
tributory negligence as a matter of law. (Borits v. Tarapchak, 
Pa. Supreme Ct.)...{ 702,749. 


Truck Pushed onto Highway.—Defendant company was held 
responsible for injuries sustained by plaintiff when the 
automobile in which she was riding collided with the un- 
lighted rear of a truck which its agent had helped to push 
onto the highway in an effort to start the motor. (State 
of Missouri ex rel. The National Refining Company v. Shain 
et al., Mo. Supreme Ct.).. .§ 702,755. 


Negligence Apportioned.—Where defendant appealed from a 
judgment entered in favor of plaintiff, asking the court to 
hold that plaintiff's negligence was at least equal to that of 
defendant’s, it was held that the facts would not warrant 
such a finding but that they did support the jury’s finding 
which apportioned plaintiff's negligence at 25% and de- 
fendant’s negligence at 75%. (Fronczek v. Sink et al., Wis. 
Supreme Ct.).. . 702,742. 


Improper Lookout.—Where plaintiff testified that he did not 
look to the right, the direction from which the train had 
approached, until said train was less than twenty feet from 
him, the court held that he was guilty of contributory negli- 
gence and denied a recovery for injuries sustained in a 
collision between his truck and the train. (Witkowski v. 
Lehigh Valley Railroad Company, Pa. Supreme Ct.) 

1 702,744. 


Lookout Statute.—Where plaintiff sought to recover damages 
for injuries and property damage sustained in a railroad 
crossing collision the court affirmed a judgment in his favor, 
holding that the instructions given by the trial judge em- 
bodied the proper construction of the lookout statute, 
namely, that it was the duty of the engineer to keep a 
lookout not only on the track, but also alongside the track. 
(Missouri Pacific Railroad Company, Thompson, Trustee v. 
Eubanks, Ark. Supreme Ct.).. .§ 702,776. 


Stalled Car Struck by Train at Crossing.—Defendant was not 
held responsible for injuries sustained by plaintiff when the 
automobile in which he was riding stalled on defendant’s 
track, the driver having attempted to beat the approaching 
train over the crossing, and the train struck the car before 


plaintiff could get out. (Rose v 


Supreme Ct.).. . 702,753. 


Oil Tank Car Standing on Railroad Crossing.—Where plaintiff 
was injured when he drove his automobile into an oil tank 
car standing on a railroad crossing that he had been over 
several times before and was not thinking of the possibility 
of trains being on said crossing, he was denied recovery, 
the court holding him contributorily negligent as a matter 
of law. (Cross v. Wichita Falls and Southern Railroad Com- 
pany, Tex. Ct. of Civ. App.).. .¥ 702,771. 


Thompson, Trustee, Mo. 


Coal Car on Crossing Struck.—Plaintiff was denied recovery 
for injuries sustained when the automobile in which she 
was riding struck a coal car near the center of a long freight 
train, as the train moved slowly over a railroad crossing, 
the court holding that the evidence was insufficient to war- 
rant a finding that the exercise of ordinary care by the 
railroad required greater warning than was given. (Dimond 
v. Terminal Railroad Association of St. Louis, Mo. Supreme 
Ct.).. .9 702,754. 


Rear of Truck Struck by Train.—Where plaintiff, a minor, was 
injured when a train struck the truck in which he was 
riding, after its driver had approached the crossing up 
a steep incline, stopped but was unable to see the approach- 
ing train because of obscuring shrubbery and vegetation, 
and proceeded slowly across the tracks, a judgment in his 
favor was affirmed, no reversible error being found on 
appeal. (Smith v. Thompson, Trustee, Mo. Supreme Ct.) 
¥ 702,739. 


Failure of Train Engineer to Signal.—A nonsuit entered against 
plaintiffs, suing for personal injuries sustained in a railroad 
crossing accident, was reversed, the court being of the 
opinion that a jury might have found the engineer’s failure 
to give the statutory signals of the approach of his train 
to the crossing to be the proximate cause of the accident. 
(Pilkington, Adm’x et al. v. Central Railroad Company of New 
Jersey, N. J. Ct. of Err. and App.). . . 702,756. 


Rights of Codefendants.—Where the trial judge gave a per- 
emptory instruction in favor of one defendant the court on 
appeal held that the giving of such instruction constituted 
error prejudicial to his codefendant inasmuch as it wrong- 
fully took away the latter’s right of contribution. (Nevins 
v. Solomon et al., St. Louis Ct. of App., Mo.)... 702,735. 


Service of Process—Where defendant partnership, a resident 
of Illinois, maintained a place of business in Texas and 
employed an agent in that state, service of process upon 
said agent was binding on the partnership in view of a 
Texas statute which specifically provided for this type of 
service on nonresidents. (Doggett v. Peek et al., U. S. Dist. 
Ct., Tex.).. .§ 702,778. 


Prejudicial Treatment of Counsel—Where defendant, in the 
examination and cross-examination of witnesses and in oral 
argument, had been denied a full opportunity to develop his 
contentions as to the manner in which plaintiff had crossed 
a road and as to the damages suffered by plaintiff, the court 
ordered a judgment entered for plaintiff reversed and a 
new trial granted. (Sprinkle v. Davis, U. S. C. C. A., 4th 
C.).. .§ 702,769. 


Photograph Excluded from Evidence. —Where plaintiff con- 
tended that a photograph of the locus of an accident was 
wrongfully excluded from evidence, and relied upon this 
error to secure a reversal of a judgment entered for de- 
fendant, the court held that while the photograph might 
well have been admitted, its exclusion did not constitute 
reversible error since the jury had the benefit of other 
photographs and also the lengthy testimony of a county 
engineer as to the extent of the obstructed view. (Adamczuk 
et al. v. Holloway et al., Pa. Supreme Ct.).. .§ 702,750. 


Failure of Jury to Answer All Issues.—In a case in which de- 
fendant sought to prove that plaintiff's automobile suddenly 
and without warning turned left in front of its bus, the 
jury’s failure to answer enough of the issues to determine 
which of the parties was negligent was held grounds for a 
mistrial. (Bowen Motor Coaches v. Young, Tex. Ct. of Civ. 
App.).. .¥ 702,772. 


Voir Dire Examination of Jurors.—The trial court’s refusal to 
permit plaintiff's counsel to interrogate prospective jurors 
regarding their interest in a certain insurance company 
claimed to be defendant's liability insurer and to be defend- 
ing the suit was held not an abuse of discretion and_the 
judgment against plaintiff was affirmed. (Carter v. Rock 
Island Bus Lines, Mo. Supreme Ct.).. . 702,738. 


Paragraph (|) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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